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Defendant City of San Diego (“City”), submits the following memorandum
of points and authorities in support of its ex-parte request to have Plaintiffs’ Motion
for Summary Judgment taken off calendar.

L
BACKGROUND
On June 27, 2019, Plaintiffs John Doe #1 and John Doe #2 filed a Motion for

Summary Judgment on their first cause of action for preemption. Specifically,
Plaintiffs challenge San Diego Municipal Code, Chapter 5, Article 8, Division 6,
Sections 58.0601-58.0607 (the “Ordinance”), claiming, in short, that it is preempted
by Penal Code section 3003.5.

Case law has called into question the scope of California Penal Code section
3003.5 (“3003.5”) and at least one court has found that the residency restrictions in
subdivision (b) of 3003.5 applies only to parolees. People v. Lynch, 2 Cal.App.5th
524, 528 (Cal. Ct. App. 2016). Plaintiffs urge this Court to limit the exclusion
found in section 3003.5(c), which specifically allows for municipalities to adopt
stricter laws like the one at issue, to parolees as well. However, pending
legislation, State Bill 145 (“SB145”"), would make it clear that the right to adopt
stricter legislation found in 3003.5(c) applies not only to parolees but to “anyone
convicted of an offense requiring registration pursuant to Penal Code section 290.”
A true and correct copy of SB145 is attached hereto as “Exhibit 1.” If adopted, this
legislation would unequivocally determine this very issue currently being argued in
Plaintiffs’ Motion for Summary Judgment.

Plaintiffs’ Motion for Summary Judgment should be taken off calendar as
SB145, which is going before the Public Safety Commission in early July, then to
the floor in August, will resolve Plaintiffs’ motion. Declaration of Jacob A. Gillick
(“Gillick Decl.,”) Exhibit, 2. Specifically, SB145 expends the language of 3003.5
to explicitly include not only those persons on parole, but also anyone who is

registered as a sex offender. Exhibit 1. If adopted, the language would explicitly
2
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grant municipalities the right to adopt residency restrictions for non-parolees, and in
turn, resolve the only issue being litigated in Plaintiffs’ motion.

SB145 has been moving quickly through California’s legislature and on May
28, 2019, was passed by the California Senate in a 25 to 3 vote. Gillick Decl.,
Exhibit 3. The bill is going in front of the Committee of Public Safety on July 9,
2019, and is expected to be on the floor later this month. Gillick Decl., Exhibit 2.
If passed, as expected, this bill would make any ruling on Plaintiffs’ Motion for
Summary Judgment void and irrelevant.

II.
REQUEST

Based on the above, Defendant respectfully requests that Plaintiffs’ Motion
for Summary Judgment be taken off calendar while SB145 is considered.
Defendant has made good-faith efforts to resolve this issue with Plaintiffs’ counsel,
who, without providing justification, has refused to withdraw the Motion.
Declaration of Christopher S. Morris, Exhibit 4. Having this motion taken off
calendar is proper and would both free up the Court’s calendar and mitigate costs to

the parties in arguing a motion whose order may later be rendered moot.

Respectfully submitted,
MORRIS LAW FIRM, APC

Dated: July 2, 2019 by: __s/ Christopher S. Morris
Christopher S. Morris, Esq.
cmorris@morrislawfirmapc.com
Attorneys for Defendant
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EXHIBIT 1
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AMENDED IN SENATE MAY 21, 2019
AMENDED IN SENATE MARCH 4, 2019

SENATE BILL No. 145

Introduced by Senator Wiener

January 18, 2019

An act to amend-Section—288-3-of—and-to-add-Section-296-55-t6;
Sections 290, 290.006, 3000.07, 3003.5, and 3004 of the Pena Code,
relating to sex offenders.

LEGISLATIVE COUNSEL’S DIGEST

SB 145, as amended, Wiener. Sex offenders: registration.
EX|st|ng Iaw the Sex Offender Reglstratlon Act—ameneleel—by

sta&awdegenelﬁal—e}ee&en- reqU| resa person Convi cted of one of certal n

crimes, as specified, to register with law enforcement as a sex offender
while residing in California or while attending school or working in
California, as specified. A willful failure to register, as required by the
act, isamisdemeanor or felony, depending on the underlying offense.

This bill woul d-autherize exempt from mandatory registrati on under
the act aperson conwcted of certain offenses involving minorste-seek

if the person is not more

than 10 years older than the minor and if that offense is the only one
requiring the person to register.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.
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SB 145 —2—
The people of the State of California do enact as follows:

1 SECTION 1. Section 290 of the Penal Code, as amended by

2 Section 51 of Chapter 423 of the Statutes of 2018, is amended to

3 read:

4 290. (a) Sections 290 to 290.024, inclusive, shall be known

5 and may be cited as the Sex Offender Registration Act. All

6 referencesto “the Act” in those sections are to the Sex Offender

7 Registration Act.

8  (b) Every person described in subdivision (c), for the rest of-his

9 erher the person’s life while residing in California, or while
10 attending school or working in California, asdescribed in Sections
11 290.002 and 290.01, shall register with the chief of police of the
12 city in which-he-er-she the person isresiding, or the sheriff of the
13 county if-heershethe personisresiding in an unincorporated area
14 or city that has no police department, and, additionally, with the
15 chief of police of a campus of the University of California, the
16 Cadlifornia State University, or community college if-he-er-she the
17 personisresiding upon the campusor in any of itsfacilities, within
18 five working days of coming into, or changing-his-er-her the
19 person’sresidence within, any city, county, or city and county, or
20 campus in which-he-er-she the person temporarily resides, and
21 shall berequired to register thereafter in accordance with the Act.
22 (c) (1) Thefollowing persons shall register:
23 Any person who, since July 1, 1944, has been or is hereafter
24 corvicted in any court in this state or in any federa or military
25 court of aviolation of Section 187 committed in the perpetration,
26 or an attempt to perpetrate, rape or any act punishable under
27 Section 286, 287, 288, or 289 or former Section 288a, Section 207
28 or 209 committed with intent to violate Section 261, 286, 287,
29 288, or 289 or former Section 288a, Section 220, except assault
30 to commit mayhem, subdivision (b) and (c) of Section 236.1,
31 Section 243.4, Section 261, paragraph (1) of subdivision (a) of
32 Section 262 involving the use of force or violence for which the
33 personissentenced to the state prison, Section 264.1, 266, or 266c,
34 subdivision (b) of Section 266h, subdivision (b) of Section 266i,
35 Section 266j, 267, 269, 285, 286, 287, 288, 288.3, 288.4, 288.5,
36 288.7, 289, or 311.1, or former Section 288a, subdivision (b), (c),
37 or (d) of Section 311.2, Section 311.3, 311.4, 311.10, 311.11, or
38 647.6, former Section 647a, subdivision (c) of Section 653f,
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subdivision 1 or 2 of Section 314, any offense involving lewd or
lascivious conduct under Section 272, or any felony violation of
Section 288.2; any statutory predecessor that includesall elements
of one of the above-mentioned offenses; or any person who since
that date has been or is hereafter convicted of the attempt or
conspiracy to commit any of the above-mentioned offenses.

(2) Notwithstanding paragraph (1), a person convicted of a
violation of subdivision (b) of Section 286, subdivision (b) of
Section 287, or subdivision (h) or (i) of Section 289 shall not be
required to register if, at the time of the offense, the person is not
more than 10 years older than the minor, as measured from the
minor’s date of birth to the person’s date of birth, and the
conviction is the only one requiring the person to register. This
paragraph does not preclude the court from requiring a person to
register pursuant to Section 290.006.

(d) Thissectionshall remainin effect only until January 1, 2021,
and as of that date is repealed.

SEC. 2. Section 290 of the Penal Code, as amended by Section
52 of Chapter 423 of the Statutes of 2018, is amended to read:

290. (a) Sections 290 to 290.024, inclusive, shall be known,
and may be cited, as the Sex Offender Registration Act. All
references to “the Act” in those sections are to the Sex Offender
Registration Act.

(b) Every person described in subdivision (c), for the period
specified in subdivision (d) whileresiding in California, or while
attending school or working in California, as described in Sections
290.002 and 290.01, shall register with the chief of police of the
city in which-e-er-she the person isresiding, or the sheriff of the
county if+reershethe personisresiding in an unincorporated area
or city that has no police department, and, additionally, with the
chief of police of a campus of the University of California, the
California State University, or community college if-he-er-she the
personisresiding upon the campusor in any of itsfacilities, within
five working days of coming into, or changing-hits-erher the
person’s residence within, any city, county, or city and county, or
campus in which-he-er-she the person temporarily resides, and
shall register thereafter in accordance with the Act, unlessthe duty
to register isterminated pursuant to Section 290.5 or as otherwise
provided by law.

(©) (1) Thefollowing persons shall register:
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Every person who, since July 1, 1944, has been or is hereafter
convicted in any court in this state or in any federal or military
court of aviolation of Section 187 committed in the perpetration,
or an attempt to perpetrate, rape or any act punishable under
Section 286, 287, 288, or 289 or former Section 288a, Section 207
or 209 committed with intent to violate Section 261, 286, 287,
288, or 289 or former Section 288a, Section 220, except assault
to commit mayhem, subdivision (b) or (c) of Section 236.1, Section
243.4, Section 261, paragraph (1) of subdivision (a) of Section
262 involving the use of force or violence for which the person is
sentenced to the state prison, Section 264.1, 266, or 266c,
subdivision (b) of Section 266h, subdivision (b) of Section 266i,
Section 266j, 267, 269, 285, 286, 287, 288, 288.3, 288.4, 288.5,
288.7, 289, or 311.1, or former Section 288a, subdivision (b), (c),
or (d) of Section 311.2, Section 311.3, 311.4, 311.10, 311.11, or
647.6, former Section 647a, subdivision (c) of Section 653f,
subdivision 1 or 2 of Section 314, any offense involving lewd or
lascivious conduct under Section 272, or any felony violation of
Section 288.2; any statutory predecessor that includes all elements
of one of the offenses described in this subdivision; or any person
who sincethat date has been or is hereafter convicted of the attempt
or conspiracy to commit any of the offenses described in this
subdivision.

(2) Notwithstanding paragraph (1), a person convicted of a
violation of subdivision (b) of Section 286, subdivision (b) of
Section 287, or subdivision (h) or (i) of Section 289 shall not be
required to register if, at the time of the offense, the person is not
more than 10 years older than the minor, as measured from the
minor’s date of birth to the person’s date of birth, and the
conviction is the only one requiring the person to register. This
paragraph does not preclude the court from requiring a person to
register pursuant to Section 290.006.

(d) A person described in subdivision (c), or who is otherwise
required to register pursuant to the Act shall register for 10 years,
20 years, or life, following a conviction and release from
incarceration, placement, commitment, or release on probation or
other supervision, as follows:

(1) (A) A tier one offender is subject to registration for a
minimum of 10 years. A personisatier one offender if the person
isrequired to register for conviction of a misdemeanor described
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in subdivision (c), or for conviction of a felony described in
subdivision (c) that was not aserious or violent felony as described
in subdivision (c) of Section 667.5 or subdivision (c) of Section
1192.7.

(B) This paragraph does not apply to a person who is subject
to registration pursuant to paragraph (2) or (3).

(2) (A) A tier two offender is subject to registration for a
minimum of 20 years. A personisatier two offender if the person
was convicted of an offense described in subdivision (c) that is
also described in subdivision (c) of Section 667.5 or subdivision
(c) of Section 1192.7, Section 285, subdivision (g) or (h) of Section
286, subdivision (g) or (h) of Section 287 or former Section 288a,
subdivision (b) of Section 289, or Section 647.6 if it is a second
or subsequent conviction for that offense that was brought and
tried separately.

(B) This paragraph does not apply if the person is subject to
lifetime registration as required in paragraph (3).

(3) A tier three offender is subject to registration for life. A
person is atier three offender if any one of the following applies:

(A) Following conviction of a registerable offense, the person
was subsequently convicted in aseparate proceeding of committing
an offense described in subdivision (c) and the conviction is for
commission of a violent felony described in subdivision (c) of
Section 667.5, or the person was subsequently convicted of
committing an offense for which the person was ordered to register
pursuant to Section 290.006, and the conviction is for the
commission of a violent felony described in subdivision (c) of
Section 667.5.

(B) The person was committed to a state mental hospital as a
sexually violent predator pursuant to Article 4 (commencing with
Section 6600) of Chapter 2 of Part 2 of Division 6 of the Welfare
and Institutions Code.

(C) Thepersonwas convicted of violating any of thefollowing:

(i) Section 187 while attempting to commit or committing an
act punishable under Section 261, 286, 287, 288, or 289 or former
Section 288a.

(if) Section 207 or 209 with intent to violate Section 261, 286,
287, 288, or 289 or former Section 288a

(iii) Section 220.

(iv) Subdivision (b) of Section 266h.
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(v) Subdivision (b) of Section 266i.

(vi) Section 266j.

(vii) Section 267.

(viii) Section 269.

(ix) Subdivision (b) or (c) of Section 288.

(x) Section 288.2.

(xi) Section 288.3, unless committed with the intent to commit
aviolation of subdivision (b) of Section 286, subdivision (b) of
Section 287 or former Section 288a, or subdivision (h) or (i) of
10 Section 289.

11 (xii) Section 288.4.

12 (xiii) Section 288.5.

13 (xiv) Section 288.7.

14 (xv) Subdivision (c) of Section 653f.

15  (xvi) Any offense for which the person is sentenced to a life
16 term pursuant to Section 667.61.

17 (D) The person’s risk level on the static risk assessment
18 instrument for sex offenders (SARATSO), pursuant to Section
19 290.04, is well above average risk at the time of release on the
20 index sex offense into the community, as defined in the Coding
21 Rulesfor that instrument.

22 (E) The person is a habitual sex offender pursuant to Section
23 667.71.

24 (F) The person was convicted of violating subdivision (@) of
25 Section 288 in two proceedings brought and tried separately.

26  (G) The person was sentenced to 15 to 25 years to life for an
27 offenselisted in Section 667.61.

28  (H) The person is required to register pursuant to Section
29 290.004.

30 () The person was cornvicted of afelony offense described in
31 subdivision (b) or (c) of Section 236.1.

32 (J) The person was convicted of afelony offense described in
33 subdivision (a), (c), or (d) of Section 243.4.

34  (K) The person was convicted of violating paragraph (2), (3),
35 or (4) of subdivision (a) of Section 261 or was convicted of
36 violating Section 261 and punished pursuant to paragraph (1) or
37 (2) of subdivision (c) of Section 264.

38 (L) The person was convicted of violating paragraph (1) of
39 subdivision (a) of Section 262.

40 (M) The person was convicted of violating Section 264.1.

OCO~NOUITPA,WNE
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(N) The person was convicted of any offense involving lewd
or lascivious conduct under Section 272.

(O) The person was convicted of violating paragraph (2) of
subdivision (c) or subdivision (d), (f), or (i) of Section 286.

(P) The person was convicted of violating paragraph (2) of
subdivision (c) or subdivision (d), (f), or (i) of Section 287 or
former Section 288a.

(Q) The person was convicted of violating paragraph (1) of
subdivision (&) or subdivision (d), (e), or (j) of Section 289.

(R) The person was corvicted of afelony violation of Section
311.10r 311.11 or of violating subdivision (b), (c), or (d) of Section
311.2, Section 311.3, 311.4, or 311.10.

(4) (A) A personwhoisrequired to register pursuant to Section
290.005 shall be placed in the appropriate tier if the offense is
assessed as equivalent to aCaliforniaregisterable offense described
in subdivision (c).

(B) If the person’s duty to register pursuant to Section 290.005
is based solely on the requirement of registration in another
jurisdiction, and there is no equivalent California registerable
offense, the person shall be subject to registration as a tier two
offender, except that the person is subject to registration as a tier
three offender if one of the following applies.

(i) The person’s risk level on the static risk assessment
instrument (SARATSO), pursuant to Section 290.06, iswell above
average risk at the time of release on the index sex offense into
the community, as defined in the Coding Rulesfor that instrument.

(i) The person was subsequently convicted in a separate
proceeding of an offense substantially similar to an offense listed
in subdivision (c) which is also substantially similar to an offense
described in subdivision (c) of Section 667.5, or is substantially
similar to Section 269 or 288.7.

(iii) The person has ever been committed to a state mental
hospital or mental health facility in a proceeding substantially
similar to civil commitment as asexually violent predator pursuant
to Article 4 (commencing with Section 6600) of Chapter 2 of Part
2 of Division 6 of the Welfare and I nstitutions Code.

(5) (A) TheDepartment of Justice may place aperson described
in subdivision (c), or who is otherwise required to register pursuant
to the Act, in a tier-to-be-determined category if-his-er-her the
appropriate tier designation described in this subdivision cannot
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be immediately ascertained. An individua placed in this
tier-to-be-determined category shall continue to register in
accordance with the Act. The individual shall be given credit for
any period for which-he-er-sheregisterstowards-his-erher the
individual registers towards the individual’s mandated minimum
registration period.

(B) The Department of Justice shall ascertain an individual’s
appropriatetier designation as described in this subdivision within
24 months of—-his—er—her the individual’s placement in the
10 tier-to-be-determined category.

11 () Theminimum time period for the completion of the required
12 registration period in tier one or two commences on the date of
13 release from incarceration, placement, or commitment, including
14 any related civil commitment on the registerable offense. The
15 minimum time for the completion of the required registration
16 period for a designated tier is tolled during any period of
17 subsequent incarceration, placement, or commitment, including
18 any subsequent civil commitment, except that arrests not resulting
19 in conviction, adjudication, or revocation of probation or parole
20 shall not toll the required registration period. The minimum time
21 period shall be extended by one year for each misdemeanor
22 corviction of failing to register under this act, and by three years
23 for each felony conviction of failing to register under this act,
24 without regard to the actual time served in custody for the
25 conviction. If a registrant is subsequently convicted of another
26 offenserequiring registration pursuant to the Act, anew minimum
27 time period for the completion of the registration requirement for
28 theapplicabletier shall commence upon that person’sreleasefrom
29 incarceration, placement, or commitment, including any related
30 civil commitment. If the subsequent conviction requiring
31 registration pursuant to the Act occurs prior to an order to terminate
32 theregistrant from theregistry after completion of atier associated
33 with thefirst conviction for aregisterable offense, the applicable
34 tier shall be the highest tier associated with the convictions.

35  (f) Nothingin this section shall be construed to require award
36 of the juvenile court to register under the Act, except as provided
37 in Section 290.008.

38 (g) Thissection shall become operative on January 1, 2021.

OCO~NOUITPA,WNE
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SEC. 3. Section 290.006 of the Penal Code, as amended by
Section 3 of Chapter 541 of the Statutes of 2017, is amended to
read:

290.006. (a) Any person ordered by any court to reglster
pursuant to th

act, who is not required to register pursuant to
Section 290, shall so register, if the court finds at the time of
conviction or sentencing that the person committed the offense as
a result of sexual compulsion or for purposes of sexua
gratification. The court shall state on the record the reasonsfor its
findings and the reasons for requiring registration.

(b) Thissection shall remainin effect only until January 1, 2021,
and as of that dateis repealed.

SEC. 4. Section 290.006 of the Penal Code, as added by Section
4 of Chapter 541 of the Statutes of 2017, is amended to read:

290.006. (a) Any person ordered by any court to register

pursuant to the-Aet-for-any-offense-netinctuded-speeifically—in

subdivisien{e)-of act, who is not required to register pursuant to
Section 290, shall so register, if the court finds at the time of

conviction or sentencing that the person committed the offense as
a result of sexual compulsion or for purposes of sexual
gratification. The court shall state on the record the reasonsfor its
findings and the reasons for requiring registration.

(b) Thepersonshall register asatier one offender in accordance
with paragraph (1) of subdivision (d) of Section 290, unless the
court finds the person should register as a tier two or tier three
offender and states on the record the reasons for its finding.

(c) In determining whether to require the person to register as
atier two or tier three offender, the court shall consider all of the
following:

(1) The nature of the registerable offense.

(2) Theageand number of victims, and whether any victimwas
personally unknown to the person at the time of the offense. A
victim is personally unknown to the person for purposes of this
paragraph if the victim was known to the offender for lessthan 24
hours.

(3) Thecriminal and relevant noncriminal behavior of the person
before and after conviction for the registerable offense.

(4) Whether the person has previously been arrested for, or
convicted of, a sexually motivated offense.
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1 (5) The person’s current risk of sexual or violent reoffense,

2 including the person’s risk level on the SARATSO static risk

3 assessment instrument, and, if available from past supervision for

4 asexua offense, the person’srisk level onthe SARATSO dynamic

5 and violence risk assessment instruments.

6 (d) This section shall become operative on January 1, 2021.

7 SEC. 5. Section 3000.07 of the Penal Codeisamended to read:

8 3000.07. (a) Every inmate who has been convicted for-any a

9 felony violation of-a“registerable sex-offense™ an offense described
10 in paragraph (1) of subdivision (c) of Section-290 290, or for a
11 felony violation of an offense described in paragraph (2) of
12 subdivision (c) of Section 290, or any attempt to commit any of
13 the-abeve-mentioned offenses described in this subdivision and
14 who is committed to prison and released on parole pursuant to
15 Section 3000 or 3000.1 shall be monitored by aglobal positioning
16 system for the term of-his-er-her the inmate's parole, or for the
17 duration or any remaining part thereof, whichever period of time
18 isless.
19 (b) Any inmate released on parole pursuant to this section shall
20 berequired to pay for the costs associated with the monitoring by
21 a globa positioning system. However, the Department of
22 Corrections and Rehabilitation shall waive any or al of that
23 payment upon a finding of an inability to pay. The department
24 shall consider any remaining amountstheinmate has been ordered
25 topay infines, assessments and restitution fines, fees, and orders,
26 and shal give priority to the payment of those items before
27 requiring that theinmate pay for the global positioning monitoring.
28 Ne Aninmate shall not be denied parole on the basi s of-his-er-her
29 theinmate’sinability to pay for those monitoring costs.
30 SEC. 6. Section 3003.5 of the Penal Code isamended to read:
31 3003.5. (a) Notwithstanding any other-previsien-ef law, when
32 a person is released on parole after having served a term of
33 imprisonment in state prison for any offensefor which registration
34 isrequired pursuant to Section 290, or for a felony violation of an
35 offense described in paragraph (2) of subdivision (c) of Section
36 290, that person may not, during the period of parole, reside in
37 any-sirgte-family single-family dwelling with any:
38 alse person required to register pursuant to Section 290, unless
39 those persons are legally related by blood, marriage, or adoption.

40 For purposes of this section—sgle—famiy “ single-family
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dwelling” shall not include a residential facility which serves six
or fewer persons.

(b) Notwithstanding any other-previsier-ef law, it is unlawful
for any person for whom registration isrequired pursuant to Section
290 290, or who has been convicted of a felony violation of an
offense described in paragraph (2) of subdivision (c) of Section
290, to reside within—2000 2,000 feet of any public or private
school, or park where children regularly gather.

(c) Nothinginthissection shall prohibit municipal jurisdictions
from enacting local ordinances that further restrict the residency
of any person for whom registration isrequired pursuant to Section
296: 290 or who has been convicted of a felony violation of an
offense described in paragraph (2) of subdivision (c) of Section
290.

SEC. 7. Section 3004 of the Penal Code is amended to read:

3004. (a) Notwithstanding any other law, the Board of Parole
Hearings, the court, or the supervising parole authority may require,
as a condition of release on parole or reinstatement on parole, or
as an intermediate sanction in lieu of return to custody, that an
inmate or parolee agree in writing to the use of electronic
monitoring or supervising devices for the purpose of helping to
verify-his-erher the inmate’s or parolee’s compliance with all
other conditions of parole. The devices shall not be used to
eavesdrop or record any conversation, except a conversation
between the parolee and the agent supervising the parol ee-whieh
that isto be used solely for the purposes of voice identification.

(b) Every inmate who has been convicted for-any a felony
violation of-a—registerable-sex-effense™ an offense described in
paragraph (1) of subdivision (c) of Section-290 290, for a felony
violation of an offense described in paragraph (2) of subdivision
(c) of Section 290, or any attempt to commit any of the
abeve-mentioned offenses described in this subdivision and who
iscommitted to prison and released on parole pursuant to Section
3000 or 3000.1 shall be monitored by aglobal positioning system
for life.

(c) Any inmate released on parole pursuant to this section shall
be required to pay for the costs associated with the monitoring by
a global positioning system. However, the Department of
Corrections and Rehabilitation shall waive any or all of that
payment upon a finding of an inability to pay. The department
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shall consider any remaining amountstheinmate has been ordered
to pay in fines, assessments and restitution fines, fees, and orders,
and shall give priority to the payment of those items before
requiring that theinmate pay for the global positioning monitoring.
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