
UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. CV 22-3236 PSG (JCx) Date November 14, 2022

Title Simonson v. Long, et al.

Present: The Honorable Philip S. Gutierrez, United States District Judge

Wendy Hernandez Not Reported

Deputy Clerk Court Reporter

Attorneys Present for Plaintiff(s): Attorneys Present for Defendant(s):

Not Present Not Present

Proceedings (In Chambers): Order GRANTING WITH PREJUDICE Defendant’s motion to

dismiss.

Before the Court is Defendant Colonel Robert A. Long’s (“Defendant”) motion to dismiss

Plaintiff Joseph W. Simonson’s (“Plaintiff”) complaint.  See generally Dkt. # 12 (“Mot.”). 

Plaintiff opposed, see generally Dkt. # 19 (“Opp.”), and Defendant replied, see generally Dkt.

# 20 (“Reply”).  The Court finds the matter appropriate for decision without oral argument.  See

Fed. R. Civ. P. 78; L.R. 7-15.  Having considered the moving, opposing, and reply papers, the

Court GRANTS WITH PREJUDICE Defendant’s motion to dismiss Plaintiff’s complaint.

I. Background

Plaintiff is a retired veteran and officer of the United States Air Force, who, four years

after his retirement, was convicted under California Penal Code § 288(c) for engaging in lewd

and lascivious acts with a 14- to 15-year-old child.  See Complaint, Dkt. # 1, (“Compl.”), ¶¶ 3,

31.  Defendant is the Commander of Space Launch Delta 30 and Western Launch and Test

Range at Vandenberg Space Force Base (“Vandenberg” or the “Base”) in Santa Barbara County,

California.  Id. ¶¶ 3, 12.

Plaintiff alleges that in October 2021, after nearly three decades of receiving benefits at

Vandenberg, Defendant denied him access to the Base because of his presence on the sex

offender registry.  See id. ¶¶ 35–36, 45–47.  As set forth in DoD Manual 5200.08, the current

policy governing base access provides: 

Commanders have authority to take reasonably necessary and lawful measures to

protect installation property and personnel, but that authority must not be exercised
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in an arbitrary, unpredictable, or discriminatory manner.  Removal or denial actions

must be based on reasonable grounds and be judiciously applied.  

Id., Ex. A (“DoD Manual 5200.08”), 4.  Moreover, the policy governing a convicted felon’s base

access states:

DoD Components may grant unescorted access to a convicted felon, in accordance

with applicable Federal, State, and local laws, after considering appropriate mitigating

factors such as the nature and seriousness of the offense, the circumstances

surrounding the offense, recency and frequency of the offense, the individual’s age

and maturity at the time of the offense, the individual’s effort toward rehabilitation,

and other factors.

Id.

On May 12, 2022, Plaintiff filed this action against Defendant in his official capacity,

alleging that he was denied property without due process.  See id. ¶¶ 41–47.  Specifically,

Plaintiff claims that he was denied a protected property interest in (1) military retirement

benefits, including medical and dental care, provided under 10 U.S.C. § 1074(b),1 see Compl.

¶¶ 15–22, and (2) access to low-cost commissary and exchange stores as well as participation in

moral, welfare, and recreation programs (“MWR programs”) on military bases under 32 C.F.R.

§ 161.3.2  See Compl. ¶¶ 15–28, 42; see also Opp. 2:22–3:2.  Plaintiff alternatively alleges that

the blanket denial of Base access to all registered sex offenders violates Department of Defense

policies and procedures governing military base access as the policy is arbitrary and lacks

reasonable grounds.  See Compl. ¶ 47; see also Opp. 6:4–8.  On August 22, 2022, Defendant

brought this Rule 12(b)(6) motion to dismiss Plaintiff’s complaint.  See generally Mot.

1 Pursuant to 10 U.S.C. § 1074(b), “[a] former member of a uniformed service . . . may, upon

request, be given medical and dental care in any facility of any uniformed service, subject to the

availability of space and facilities and the capabilities of the medical and dental staff.”  

2 “An individual who is eligible to receive retired pay, at age 60, for non-regular service . . . but

who has been discharged and who maintains no military affiliation.  These members, at age 60,

and their eligible dependents are entitled to medical care, commissary, exchange, and MWR

privileges.”  32 C.F.R. § 161.3 (Former Member Definition).
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II. Legal Standard

To survive a Rule 12(b)(6) motion, a complaint must “contain sufficient factual matter,

accepted as true, to ‘state a claim to relief that is plausible on its face.’”  Ashcroft v. Iqbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  In

assessing the adequacy of the complaint, the court must accept all pleaded facts as true and

construe them in the light most favorable to the plaintiff.  See Turner v. City & Cnty. of S.F., 788

F.3d 1206, 1210 (9th Cir. 2015); Cousins v. Lockyer, 568 F.3d 1063, 1067 (9th Cir. 2009).  The

court then determines whether the complaint “allows the court to draw the reasonable inference

that the defendant is liable for the misconduct alleged.”  Iqbal, 556 U.S. at 678.  However, a

cause of action’s elements that are “supported by mere conclusory statements, do not suffice.” 

Id.  Accordingly, “for a complaint to survive a motion to dismiss, the non-conclusory factual

content, and reasonable inferences from that content, must be plausibly suggestive of a claim

entitling the plaintiff to relief.”  Moss v. U.S. Secret Serv., 572 F.3d 962, 969 (9th Cir. 2009)

(citation omitted).

III. Discussion

A. Sovereign Immunity

The Court first addresses the threshold matter, raised in Defendant’s motion, see Mot.

2:23–4:7, of whether the suit against Defendant in his official capacity as a federal officer

operates as a claim against the United States, such that sovereign immunity attaches.  See Larson

v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 687 (1949) (“[T]he crucial question is

whether the relief sought in a suit nominally addressed to the officer is relief against the

sovereign.”).  

Suits against federal officers seeking “specific relief,” such as an “injunction either

directing or restraining the defendant officer’s actions[,]” are “not suits against the sovereign.” 

E.V. v. Robinson, 906 F.3d 1082, 1090 (9th Cir. 2018) (citing Larson, 337 U.S. at 688–89).  And

such suits will not be barred by sovereign immunity so long as the plaintiff alleges either “(1)

action by officers beyond their statutory powers [or] (2) even though within the scope of their

authority, the powers themselves or the manner in which they are exercised are constitutionally

void.”  Id. at 1092 (citing Dungan v. Rank, 372 U.S. 609, 621–22 (1963)).  Plaintiff’s action falls

squarely within the latter category because it arises out of a claim that Defendant, while acting

within the scope of his authority, removed Plaintiff from the Base without notice or a hearing in
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violation of due process.  See generally Compl.; see also Opp. 7:12–15.  Thus, Plaintiff’s claim

is not barred by the doctrine of sovereign immunity.

B. Procedural Due Process

The Court now turns to whether Plaintiff has alleged a facially plausible claim for relief

under procedural due process.  To survive a motion to dismiss, Plaintiff needed to sufficiently

allege “two elements: deprivation of a constitutionally protected liberty or property interest and

denial of adequate procedural protection.”  Krainski v. Nevada ex rel. Bd. of Regents of Nev. Sys.

of Higher Educ., 616 F.3d 963, 970 (9th Cir. 2010); see also Mathews v. Eldridge, 424 U.S. 319,

332 (1976) (“Procedural due process imposes constraints on governmental decisions which

deprive individuals of . . . ‘property’ interests within the meaning of the Due Process Clause of

the Fifth or Fourteenth Amendment.”).  Ultimately, the Court finds that Plaintiff’s procedural

due process claim fails.

Courts that have considered similar cases concerning base access rarely devote much ink

to whether a constitutional interest in fact existed.  See, e.g., United States v. Albertini, 783 F.2d

1484, 1487 (9th Cir. 1986) (assuming one existed for purposes of its decision); Tokar v. Hearne,

699 F.2d 753, 756 (5th Cir. 1983) (describing the interest as minimal in comparison to the

government’s interest).  That is because federal courts have long recognized the broad power of

the military commandant to exclude persons from his or her base  See, e.g., Cafeteria and Rest.

Workers Union, Local 473, AFL-CIO v. McElroy, 367 U.S. 886, 893 (1961) (“This power has

been expressly recognized many times.”).  As such, many circuits following the Supreme Court’s

decision in Cafeteria Workers, have held that there is no legitimate claim of entitlement to base

access in light of the commandant’s “absolute” authority to control access.  See Serrano Medina

v. United States, 709 F.2d 104, 107–08 (1st Cir. 1983) (citing Cafeteria Workers, 367 U.S. 886,

and collecting other circuit court cases); Albertini, 783 F.2d at 1487 (“[T]he interest of the base

commander in maintaining control over the entry of persons to Hickam Air Force Base is

substantial; indeed, there is a strong tradition of treating that interest as being in a specially

protectible class by itself.”); Gov. of the Canal Zone v. Brooks, 427 F.2d 346, 347 (5th Cir.

1970) (“[A commanding officer] has the right to summarily exclude civilians from the

installation without violating the requirements of the due process clause.”).  Rather, continued

access to a base constitutes a mere privilege.  See Serrano Medina, 709 F.2d at 107–108.  And

“[w]here it has been possible to characterize th[e] private interest . . . as a mere privilege subject

to the Executive’s plenary power, it has traditionally been held that notice and hearing are not

constitutionally required.”  Cafeteria Workers, 367 U.S. at 895.  
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Plaintiff does not argue that he has a legal entitlement in base access at Vandenberg. 

Rather, Plaintiff asserts that “his exclusion from Vandenberg deprives him of a protected

property interest in his [continued receipt of military retirement] benefits to direct medical and

dental care, and other statutory and regulatory benefits that require base access to be

exercised[.]”  See Opp. 7:18–22.  However, instructive to the Court, the Fifth Circuit considered

a comparable claim and ultimately concluded that “[a] military base commander has authority to

exclude a civilian from his base, even though the civilian [] is otherwise entitled to base

privileges . . . , [and] the base commander need not afford notice and a hearing[.]”  See Tokar,

699 F.2d at 756.  And for purposes of reaching its decision in Albertini, the Ninth Circuit

“assume[d] . . . that Albertini had some form of liberty interest in access to Hickman Air Force

Base” before “conclud[ing] that the commander of [the] Base, in the exercise of his unique

control over the facility with which he was entrusted, was not required by due process to hold or

give an opportunity for a hearing” before revoking base access.  783 F.3d at 1486. 

As such, the Court finds that Plaintiff was not denied a property interest that would have required

Defendant to provide Plaintiff with notice or a hearing under due process.

C. Arbitrariness

Plaintiff’s alternative theory is similarly deficient.  

According to DoD policy, a military base commandant’s broad authority to remove

individuals from the base is limited only to the extent that it “must not be exercised in an

arbitrary, unpredictable, or discriminatory manner . . . [and] must be based on reasonable

grounds[.]”  See DoD Manual 5200.08.  DoD policy also allows the commandant to grant

“unescorted” base access to convicted felons “after consider[ation of] appropriate mitigating

factors such as the nature and seriousness of the offense, the circumstances surrounding the

offense, recency and frequency of the offense, the individual’s age and maturity at the time of

the offense, the individual’s effort toward rehabilitation, and other factors.”  See id.  

Plaintiff argues that the blanket policy denying sex offenders base access at Vandenberg,

which resulted in his exclusion from the Base, violates DoD policy and is “arbitrary and not

judiciously applied” or based on reasonable grounds because it lacked an individual assessment

of the above-mentioned factors.  See Opp. 2:19–14; see also Compl. ¶ 47.  The Court disagrees.

First, Plaintiff’s argument contorts DoD policy.  The policy Plaintiff relies upon requires

individual consideration of relevant factors to “grant unescorted access to a convicted
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felon”—not to rescind access.  See DoD Manual 5200.8 (emphasis added).  In fact, that very

policy makes little sense unless it starts with the presumption that convicted felons may be

blanketly denied base access absent an individual consideration of relevant factors.  

Further, courts are warned not to disturb a base commander’s “unbridled discretion”

unless “the grounds for exclusion were patently arbitrary[.]”  See, e.g., Tokar, 699 F.2d at 757

(citing Bridges v. Davis, 443 F.2d 970, 973–74 (9th Cir. 1971), cert. denied, 405 U.S. 919

(1972)).  But the Court can think of a myriad of reasons why Defendant may want to exclude

registered sex offenders from the Base.  And in analyzing the allegations in Plaintiff’s complaint,

the Court need not suspend its experience or its common sense.  See Iqbal, 556 U.S. at 663–64.  

Thus, the Court will not disturb Defendant’s decision where the exercise of his discretion

was not even plausibly—let alone patently—arbitrary.

D. Leave to Amend

Whether to grant leave to amend rests in the sound discretion of the trial court.  See Bonin

v. Calderon, 59 F.3d 815, 845 (9th Cir. 1995).  Courts consider whether leave to amend would

cause undue delay or prejudice to the opposing party, and whether granting leave to amend

would be futile.  See Sisseton-Wahpeton Sioux Tribe v. United States, 90 F.3d 351, 355 (9th Cir.

1996).  Generally, dismissal without leave to amend is improper “unless it is clear that the

complaint could not be saved by any amendment.”  Jackson v. Carey, 353 F.3d 750, 758 (9th

Cir. 2003).  

Here, the Court concludes that Plaintiff fails to state a claim upon which relief can be

granted.  And it is evident to the Court that Plaintiff cannot cure these defects via amendment as

a matter of law.  As such, any amended complaint would be futile.

IV. Conclusion

Thus, for the foregoing reasons, the Court GRANTS WITH PREJUDICE Defendant’s

motion to dismiss.

This order closes the case.

IT IS SO ORDERED.
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